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Attorneys for the Petitioners



o TO THE HONORABLE JUSTICES OF THE SUPREME

o | coun_r OF A_PP_EALS OF WEST VIRGINIA:

_ The Petltroners First Charles Town Group, Inc Cha'rles. Town .errted .
Pan‘.nerslup VI Harry M Kable and Carol F Kable Larry R. Fntts, Sr., and chhard W
Weese ‘and. Mana V. Weese by counsel Peter L. Chakmakran and Al1ce Anne'_ i
" Chakmakran, respectllrlly represent to the Courtas follows ' :
L INTRODUC‘TION

Thrs Court has _]U.l‘ISdlCthl‘l over thrs action pursuant to the Constrtutxon of the . .

State of West Vlrgrma, Artrcle VlII § 3 and West Vrrguua Code §51 1-3 (2006) The '

Respondent County Commrssmn of Jefferson County (heremafter referred to as the

“County Comnnssron”) is 2 public body corporate of the'S_tate of West'Virgi'_nia_ created o

The :

:rances B Morgan is: the Presrdent of the County Commrssron the e

'Respondents Arclnbald M. S. Mbrgan III C. Dale Manuel James T. Surkarnp, and e

_Gregory A Corlrss ‘are: duly elected members of the County. Commrssron the

,'Respondent, Jenmfer Maghan, is the Clerk of the County Cornrmssron duly ,;_,ected by o

the. voters of sazd county in aceordance vvrfh Artrcle D(, Section 12 of the Constitution of g
'the State of West Vrrgrma The Petrtroners Flrst Charles Town Group, Inc.; Charles

,as the © Petttloners”’) are the owners of six (6) parcels of reaI property situate in Jefferson

County, West V1rg1ma, adjacent to and abuttmg the corporate limits of the City of

~—



. question”™ if certain conditions

"._‘p'rbiride- for the annexation of 'additi(jpél' territory Withb__utﬂ-r Ol-'déﬁng-:_ a vote on the
-a:fe met., W.V_a. Code §8-6-4, o e
The Petitioners pre_Sen_fed, pursuant to the aforesaid Code pi'ovis'ibn, a reqﬁeét to

o bes_ annexed into the City. The P'etiﬁqﬁers have complied with every aspect of the

aforesaid deé_.,p;ovisipn. - 'The_ City adopted an Ordinancc:_'in_' 'a‘qé'br__c._iance wi.t'h.':the :

. provisions of the W.Va. Code .réiart.ing_ to the adoption of ordinances by a mumc:pal:ty o

. . T-hercaﬂef, the C1ty presented tq;_ ﬂle_Réspohdents a Certificate of Anhexation pursuaut to
- said O;dinancef'a;id a prqﬁoséd .O'rde'r of Anh'exaﬁon, WIiichr the Regpéhdents fEﬁJSGd o
.. ‘approve, confirm and have entered. © R o |

: _Petitionérs_ seek that a rule be i_SSI.Ilé.d-"bj; this ﬁdnorablg Court directed to ‘the

) : 'Respondents‘, Ftances' B. Morgan, President of the .C‘ounty Commissjon, and Jenmfer SRR

R _Ma'ghan,'_Clérkiﬁf'&e County Cbiﬁﬁﬁssi‘@ﬁ,ito"_‘jsﬁc;ﬁr cause, if they can, why they should

i mandamuscommandmgtheRespondentstomgn and ‘enter theAnnex
5 re‘q_uifed by -W.Vél;z"‘jCode¢§8-6-4; and that this Hﬁﬁé’rébl_é_ Court do give Petlt:lonerssuc

ROt approve, confirm and_enter o cortin Auneration Order drafted and presented in

et accordancethhWVa Code§8-6-4, that aﬂer theRespondents shallhavehadan it

PP 1 o o s i ool Cot s o vt o
ation Order as

N

ot and further efe, incuing atornys 1665,.8 It may. deom. appropriste and as this. -

case may require,
IL PROCEDURAL HISTORY

An ordinance wag proposed to annex - six (6) currently existing individyal

contiguous parcels of land into the corporate limits of the City (“Ordinance”). The



L .,.:;;.;,;;:-;E[hé_;West'Virgfni"a,-fs*uiji'eiﬁ_e'cou'ﬁ-will""uﬁl-izé' the thechanism of & witt gF

gdédrda:zl;;_e'-'ﬁ}jm the ;‘cquili;;ﬁents o.f' WVa Code §_8-6;4. (Certiﬁcgfe at Exhlblt A). On -

N Apnl 1.2,' 200'7,'_a:proiao.s'éd_ Ordér was prowdedto ﬂieffbunty Commmsmn appfOVing'éﬁ%l
conﬁrmmg the ahﬁexati_oh (“Ofdér’;) (éﬁaf:hed'-ﬁérefb as EXhlblt B). Said Ordef_i&qg :
broyidéd tothe County Cbmiﬁissibn "fo_r'élj)#jr l;n.'a-lcﬁégnrdzance with the provisions of WVa: 2

C’od'és_' §8—6-3 and 8-6-4(b) and met all req'uiréméhts ﬁhdef_ihos_c statutes. Respondent, '

“the County Comnnssmn,by and through its C@ﬁiﬁiissionérs, has "unlawﬁlllykréﬁl'_s_ed to -

enter the Order despite thé clear gtatqtp;yViqran_(ﬁi_'atg;:_ljcqm;ipg it to do e T

- mandamus ag extraordinary relief when a public officer or body has failed
.. inthe erformance of a mmdatom,"'QOﬁéchegéble duty. Stété:‘_e.x--rerJ’SC-
" 2. Town of Favetteville, 212 W.Va.427, 573:8.E.2d:338 2002).. State ox

LeL Beirne v, Smith, 214 W.Va, 771, 591.8.E.2d 329-(2003), e

LR

207, 151 S.E.2d 102 (1966). It is a Proper remedy to require the performance by g

county commission of its responsibilities with regard to the municipalities and territories




L contamed m the county 5 boundanes . Cawau‘_u‘

: C‘azm’ ' Commzssmn o‘ -Lo"an Cazm ,

" 161 WVa 106, 127, 240 SE. 20 675, 686 (1977 (writ of mandamnus granted and
Counfy Commrssron of Logan County ordered to enter order holdmg requlrements of o
W Va. Code §8—2~l and 2 ‘met and to proceed accordmg to W Va. Code §8-2-4 et seq) B
| Before the West erglma Supreme Court of Appeals may properly lssue a Wnt of L
mandamus three elements must coex1st exrstence of clear nght in petrtloner to relref '

5 sought ex1stence of legal duty on part of respondent to do the thmg petttroner seeks: to =

compel and absence of another adequate remedy at law. State ex reL Blankenshw )
| thkardsan, 474 S.E. 2d 906 196 W.Va. 726 (1996); W. Va Code §51- 3. | |
" It is proper for a Wrrt of rnandamus to ongmally issue from this Court because c1rcu1t 8

courts and the West Vn'glma Supreme Court of Appeals have concurrent ongmal

Junsdlctton over proceedmgs in mandamus See State ex_rel. Srlver v W'Ikes, 584 o

-S.E.2d 548 (W.Va, 2003), State ex rel Summerf'eld v Maxwell, 135 SE2d 741
(W. Va 1964) (Supreme Court of Appeals and the Crrcurt Court of Fayette County would . -

have concurrent _}utlsdlctlon of mandamus proceedmg by one candrdate for county ofﬁce |
' to compel Fayette County board of ballot commxssmners to omlt another candrdate s

name from pnmary electron ballot) In addrtlon there are no drsputed 1ssues of matenal i

| fact to be ad_]udrcated or dlscovered and because of the_1ssues ra:tsed 1t 1

'decrslon of a c1rcu1t court would ultlmate_ '

. econormcal use of Judlcral resources and

| rarsed Fmally, as a practical' matter, if this Wn't Was ﬁ_led in the Circuit Comt __of

judicial officers,



Respondent, Jennifer Maghan, its Clork. W.Va. Const. Art. IX, §12; W.Va. Code §7-1.3;

- State ex re. v, County Cours v. Arthur, 150 W.Va, 293, 145 SE2d 34 (1965). West

} _': 'Vi:gi;ﬁa is stiil éDz‘lfan'-Rqu state. ThJS t_inf;_‘_g.hpnored rule of law is stzited.gs follc_)'Ws-: _- _, _;

- in the mode- prescribed.  Poirt 3, syllabus Barbor v, C‘oi;ntv"Cqurt of
.. Mercer County, 85 W.Va, 359 [101 S.E. 721 (1920)]. " Syllabus Poir# 1, o
State ex rel Coun 2 Court v, Arthyr, 150 W.Va, 293, 145 S E.2d 34 -

Line Sparkler of WV, Ldd, et al, v, Teac'k:,i'eti '
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427, 460 S.E.2d 669, 673 ( ). This principle is consistent with our general law

fegarding a legislative grant of poWer td a municipality,..” ‘A municipal corporatibn has




 must be denied’)” 1d At fn, 7 (1995) (citing syllabus Point 1 of MeCalliser ». Nel

'-'_,-__,:Ié_asphablé- doubt exists as to 'WIiethc_r..@jm;i;ﬁgipal__.}coiporaﬁon has '_z'tzpﬁ_)ﬁ.Wer'_;-;th:é'_ﬁpdwer, g

- 196. W.Va. 131,411 SE2d 456 (1991), syllabus Point 1, Giy  Fairmont v. Investors

. Syndicate o America [Inc.], 172 W.va, 431, 307 S.E.2d 467 (1983), and syllabus Point

2, State ex rel /thvoﬂ Ckarlésio& v Hi_lickfnson.' 154 WVa 585,176 SE2d 691

o o (1970)'; See t{llSG_SXH‘a.:bl?lS Poinf_l,, Cowan v, County Commission of Losan County, 161

. W.Va. 106, 240 S.E2d 675 (1977). “Moreover, it is generally recognized that the

legislature may designgite the power of - annexation . ‘_abspnt; somhe constifutional

: Iixﬁitaﬁons.” .Id.‘ See getierdlb;, 56 Am.Jur.2d Municipal Corporétions, Cokntfes and

' Other Political Subdévisions, §55 and §63 (1971).

- . W.Va, .Cc}'dé §8-6-4 expressly provides that a.nnexé;t’;_'_oﬂ of additional territory into.

Ca nimﬁcipélity can _’,oc':cﬁr'_._'without'a vote upon a petition. of amajonty of ﬁeéhbidct§ and

ity Joumal and -:fqrward_a"certiﬁcater fo that

- wherin the muicipalty o mor porton of theteriorythreof, inchuding the addfonal

- ofthe order, the corporte limit of the muicigality shall be as set forth
ke Cmphassatge -

. 'quéliﬁed voters in the additional territory seekmg to be__qnnéigcd.' Upon sétisfar’:ti'ogx} il;at _

) th__e petition is_',sﬁ_fﬁéiéﬂf in 'evefy ;éspeét; “_I_‘_t'he govennngbody shall cntér;that fact ﬁpon_

ffectto the county comission ofthe couty

| .ténitéry, is located. Thq_ .c_:_:o'un'ty conimission -s_hall_.the_reupcin_'gntcr.an order as. described

in the imhedisitely preceding section of thi

Wiva,

These annexation statutes, now éo‘nta-ined in article six of chapter eight of the

Code of West Virginia, provide'th;ee'methqas for properly altering municipal boundaries
| by_annex_ation'of additiona] territory.  Matter of City of Morgantown, 159 W.Va, 788,

266 S.E.2d 900 (1976) (referring to the version of W, Va, Code §8-6-4 in effect in 1976).

Although Section 4 (§8-6-4) was amended so as to no longer require sixty percent of the



- comnussmn w1th respect to the annexatxon procedure remalns the same

' reﬂectmg the change in boundanes aﬁer mumetpal authorrttes eerhfy cornphance with

| _ the statutory procedures of s sectlon 2 or 4 » Id. at 903 159 WVa. at 792 (refenmg to
WVa Code §8—6—2 and §8—6~4) : _

_ ‘ Accordtngly, pursuant to the clear language of the statute the entry of the Order' o

- whtch the Respondent Pres1dent has refused to sign and the Respondent Clerk has reﬁtsed

: to enter is g mandatory, non-dlscrettonazy and merely munstenal act. Mandamus hes to -

compel such aettons 'The Pettuoners heretn have a c}ear legal nght to have such properly

i t "be_;annexed the numstenal role _of the county.;:j_; o

o certtﬁed Order entered by the County Cormmssron WVa Code §8-6-4. 'Ihe Pet:lttoners e

are w1thout adequate rehef or remedy at law, in eqtuty or othervwse save for the rehef

o prayed for in thts Pefihon

Wnt of Mandarnus W1th thrs Court mvo}vmg the same propertles and parttes and-_-'
requestmg the same rehef Accordmgly the Peutloners request that tlns matter be :
consohdated w1th the Petttton of the Ctty of Charles Town to be censn:!ered -and heard '

o eoncurrently by thxs Court

portron of the existing areas of the Clty of Charles Town and the land proposed to be

annexed.




ST i T e it

el B R DR T T

.. Attorney for Petitioners s
o WV StateBar LD #687
. POBoxsey S
Charles Town, WV 25414
(304) 725-9797 S

. WHEREFORE, e ‘Petfoners pry that & e be fsued by s Honomal |
o Court difﬁcted to ;t,hetl.{é-s__'_poniients,-.Fi:énée's_i Morgan, President of the County Ciommis'sidx'l. .
“of ] efferson County, and '3éﬁﬁifef Maghan, Clerkof the Coun_t.y. .'Coﬁ_l_m"is's'ibn of J efferéé_n

~County to show .éausé,":"‘if .'t'hey caﬁ,_ why they sihoﬁld not enter the Annexation Order; that, ._

after _fh_g Resppntiients;shall havé_ had an obﬁOﬁunity to respond to stch :rule; tIns )

B ‘Honorzble Court issu_e:é j_;it_arénlptdry wiit of n@aﬁd_amﬁsrcommemding_thc Respondents to "

“sign and enter the Arjn_'éx_éti'on Order as required by West Virginia_ Code é_ecﬁon 8-6-4; .

- and that this Héno;abié_'édilﬁ give Peﬁﬁoi;efg, such other and ﬁlrther relief, 'including .

‘attorneys fees, as -i'fﬂ_may‘ deem appfopr_iate and-és" this case may require.

| _.-"BY(_:QUNSELQ_ o

- FIRST CHARLES TOWN GROUP,
INC.,. CHARLES TOWN LIMITED

- PARTNERSHIP VI; HARRY M, KABLE
and CAROL F. KABLE, LARRY R.

FRITTS, SR, ' and ‘RICHARD Ww.

WEESE and MARIA V.WEESE .~ .

"Alice Anne Chakmakian . ..

Altomey for Petitioners =~ -
WV State Bar LD, #7353
Charles Town, WV 25214~ "0
(304) 725-9797.




ST, .TEOFWESTVIRGIN:"'.': B

RICHARD W WEESE Executlve _Vlce Presxdent of FIRST CHARLES o
g _. | TOWN GROUP INC PETITIONER named i in- the foregomg PETITION OF FIRST
' '-;-'.CHARLES TOWN GROUP INC CHARLES TOWN LIMITED PARTNERSHIP A/
: HARRY M KABLE and CAROL F. KABLE, LARRY R. FRITTS SR , and RICHARD ;
W, WEESE and MARIA V. WEESE FOR WRIT OF MANDAMUS, being duly swor,
_‘f_says that- the facts and aHegatlons contamed therem are. true, except so far as th_ey are |
) ;ﬂlereln stated to ‘be on mfonnatlon and that S0 fa:r as they are therem "stated t_o—fbe upon o

. -.:;rmfonnatlon he beheves them to be true

’Rlchard W Weese Execut:ve V1ce Premdent

L

{" Notary Public J* —

Taken swom to and subscnbed before me thls day of

2007

solhn Pupue'_
Maril . Jemes -
 Charia g s -
: 66 Town ? -
"My Expires Decambar 24, 2015 =
lllllllilllllli"l!lllIlllIlllllllllllllllllllullllIllll-‘ :

1_n|;i|_l'p‘lfp i
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- says that the facts and allegations "contajne'd"ﬂ;erein are true, except so far as they are -

W. WEESE and MARIA V. WEESE FOR WRIT OF MANDAMUS, being duty swom

. » -

therein stated to be on information, and that o far as they are therei;i._ stated to be upon.

 information, she believes them to be true,
~ CHARLESTOWN
- LIMITED PARTNERSHIP V1

BY:  Wtes,
- Maria V. Weese, General Partrier

gy, Tk 90 0 and bbb e i 2D day ot (&

2007,

Notary Public/ -

iyt charle_g'row,,. W‘\Jraesm
" Exples 24,2018 £
,Mﬂ""llmﬂlﬂl_nllllm_l!n‘uu.-.-,.

11




HZARRY M KABLE and CAROL F. KABLE husband and wife, LARRY R.
FRITTS SR., and RICHARD W, WEESE and MARIA V. WEESE, hushand and- -
w:fe, PETITIONERS named in the foregomg PETITION OF FIRST CHARLES TOWN
) GROUP INC.,, CHARLES TOWN LIMITED PARTNERSHIP VI, HARRY M. KABLE'
- and CAROL F. KABLE, LARRY R. FRITTS, SR., and RICHARD W. WEESE and
MARIA V. WEESE FOR WRIT OF MANDAMU S bemg duly sworn, says that the facts '

e and aIlegatlons contamed therein are true except s0 far as they are therein stated to be on -

1nformat10n, and that so far as they are thereln stated to be upon mfonnatlon,.they believe

.them to betrue L

Taken, sworn to and subscnbed before me this \ '! )’ day of April, 2007.

{ Notary Pub)é

12



EXHIBIT A
. EXHIBIT B

EXHIBITC
EXHIBIT D-1
EXHIBIT D2

EXHIBIT E

. CERTIFICATE OF ANN EXATION PURSUANT

TO ORDINAN CE

PROPOSED ORDER OF ANNEXATION (REFUSED

~ THE COUNTY COMMISSION)

-M]N UTES OF THE MEET]N G OF THE COUNTY

COMMISSION DURING WHICH PROPOSED ORDER |

- OF ANNEXATION WAS REFUSED

. AERIAL PHOTOGRAPH DEPICTING CITY OF .

CHARLES TOWN AND THE TERRITORY OFr LAND B
PROPOSED TO BE ANN. EXED .

g AERIAL PHOTOGRAPH DEPICT]NG CITY OF

CHARLES TOWN AND THE TERRITORY OF LAND |
PROPOSED TO BE ANNEXED - :

| COMPOSITE OF ASSESSOR’S TAX MAPS SHOWING '_ -

A PORTION OF THE EXISTING AREAS OF THE

.- CITY OF CHARLES TOWN AND THE TERRITORY N
' -OF LAND PROPOSED T 0 BE ANNEXED - et




